200 - 2006 West 10" Avenue
Vancouver, BC V6J 2B3

www.wcel.org

tel: 604.684.7378
fax: 604.684.1312

WEST COAST toll free: 1.800.330.WCEL (in BC)

environmental law email: admin@wcel.org

LEGAL BACKGROUNDER

Save the Fraser Declaration & Coastal First Nations Declaration
banning tar sands exports through BC

“...in upholding our ancestral laws, Title, Rights and responsibilities, we declare: We will
not allow the proposed Enbridge Northern Gateway Pipelines, or similar Tar Sands
projects, to cross our lands, territories and watersheds, or the ocean migration routes of
Fraser River salmon.”

-Save the Fraser Declaration, December 2010, banning oil pipelines and other tar
sands projects throughout the Fraser watershed, and tar sands tankers from the
ocean migration routes of Fraser River salmon on the south and north coasts.

“...in upholding our ancestral laws, rights and responsibilities, we declare that oil
tankers carrying crude oil from the Alberta Tar Sands will not be allowed to transit our
lands and waters”

—Coastal First Nations Declaration, March 2010, banning crude oil tankers from
the Pacific North Coast.

In 2010, two unequivocal Indigenous-law based Declarations were signed by First Nations,
definitively banning tar sands crude oil tankers, pipelines and infrastructure from their territories.
Nine First Nations peoples of the Central and North Pacific Coast and Haida Gwaii (the “Coastal
First Nations”) signed the Coastal First Nations Declaration (March 2010), and sixty-one First
Nations centred in the Fraser Watershed signed the Save the Fraser Declaration (December
2010).* Signatories of the Save the Fraser Declaration have since grown to over 100.

These Declarations were prompted by a tar sands megaproject proposed by Enbridge Inc.,
although the Save the Fraser Declaration also has important implications for the proposed
Kinder Morgan tankers and pipeline project. The proposed 1,172 kilometre-long Enbridge
Northern Gateway tankers and pipelines project would stretch from the Alberta tar sands
through the headwaters of the Mackenzie, Fraser and Skeena rivers to a marine terminal at
Kitimat and would result in an estimated 225 crude oil and condensate tankers a year travelling
through the territories of Coastal First Nations.” The majority of Enbridge’s proposed pipeline
route is through the territories of First Nations that have banned the pipeline using their own
laws. Opposed First Nations now form an unbroken wall from the U.S. border to the Arctic
Ocean. The legal significance of the Save the Fraser Declaration and the Coastal First Nations
Declaration may be summarized as follows:
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Legal Implications of the Save the Fraser Declaration and
Coastal First Nations Declaration

SUMMARY

= The Save the Fraser Declaration and the Coastal First Nations Declaration, taken
together, ban tar sands pipelines and tankers from the Pacific North Coast,
throughout the Fraser River watershed, and from the ocean migration routes of
Fraser River salmon on the south and north coasts.

= Through the Save the Fraser Declaration and the Coastal First Nations Declaration, First
Nations have exercised their ancestral laws, rights and responsibilities over the lands
and waters of their territories, and the species they rely on.

= First Nations have the right to issue a ban on oil pipelines and crude oil tankers in their
territories, based in their own ancestral laws, in Canadian constitutional law, and in
international law.

= A federal government decision to allow the Enbridge Northern Gateway tankers and
pipeline project, or other similar pipeline/tanker project that is contrary to these
Declarations, would infringe First Nations constitutionally-protected Aboriginal Title and
Rights and breach Canada’s international law obligations.

= These Declarations open any company who facilitates the transportation of tar sands
crude oil through signatory First Nations’ territories to potential enforcement action
grounded in these nations’ respective laws and customs.

= The Joint Review Panel (JRP) for the Enbridge project does not mitigate legal risks
associated with the Save the Fraser Declaration and the Coastal First Nations
Declaration due to legal shortcomings of the Crown'’s approach to Aboriginal
consultation.

= The large number of impacted nations, the strength of opposition to the project, and
weaknesses in the Enbridge JRP process create a volatile legal situation and a high
probability of litigation by one or more First Nations that could delay or potentially derail
the project.

= New weaker and more politicized rules for environmental reviews of projects like the
Enbridge and Kinder Morgan tankers and pipelines proposals contained in two massive
2012 federal bills, C-38 and C-45, will only generate the potential for further legal conflict
and uncertainty.

December 2012 2



Legal authority for the Declarations

First Nations have the right to issue a ban on tar sands pipelines and tankers in their
territories, based in their own ancestral laws, in Canadian constitutional law, and in
international law.

Indigenous law: The decision-making authority of each First Nation is embedded in their
distinct governance structures and millennia-old legal systems. Their legal authority and
jurisdiction over their lands and waters have been withessed and validated through the
centuries in a variety of ways, such as the feast hall, a central element of many First Nations’
governance structures in British Columbia. Today, this legal authority is exercised in many
signatory nations by hereditary chiefs with titles bestowed through the traditional feast system
and/or decision-makers authorized by the nation through elected or other modern governance
structures. The Save the Fraser Declaration states that the signatories have: “united to exercise
our inherent Title, Rights, and responsibility to ourselves, our ancestors, our descendants and to
the people of the world, to defend these lands and waters,” and that “[o]ur laws require that we
do this.” The Coastal First Nations Declaration indicates that the rights and responsibilities
embedded in their nations’ own laws place on them a “solemn and sacred duty” to take action to
protect their lands and waters from threats posed by oil tankers and oil spills to “this magnificent
coast, its creatures, cultures and communities.”

Canadian law: The Canadian courts have ruled that Aboriginal Title continues to exist in British
Columbia.® This existing Aboriginal Title is protected by section 35(1) of the Canadian
constitution.” In interpreting section 35(1), the Supreme Court of Canada has acknowledged
that Aboriginal Title is not created by the Constitution. Rather it comes from the historical reality
that Aboriginal Peoples were the prior occupants of Canada, and the interaction of the common
law with their “pre-existing systems of [A]boriginal law.”> Aboriginal Title is a right to exclusive
use and occupation, and encompasses a right to choose the uses to which the land and water
are put.® In making these Declarations, First Nations exercised their Aboriginal Title over the
unceded lands and waters of their territories (the Save the Fraser Declaration expressly refers
to the exercise of Title).

International law: Canada is bound by numerous general and customary international legal
principles which have been referred to in decisions and reports of the Inter-American
Commission on Human Rights, such as the right of Indigenous Peoples to control and own their
territories, and Indigenous Peoples’ ownership of lands, territories and resources that they have
historically occupied.’ These rights are contained in the American Declaration of the Rights and
Duties of Man, which Canada is obliged to respect as a member state of the Organization of
American States.® Canada also endorsed the United Nations Declaration on the Rights of
Indigenous Peoples® in November 2010, which sets out the international standard that
governments “shall consult and cooperate in good faith with the indigenous peoples concerned
through their own representative institutions to obtain their free and informed consent prior to
the approval of any project affecting their lands or territories or resources” (Article 32). In
making these Declarations, First Nations exercised their right of ownership and control over
their territories as recognized in international law.
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Legal significance of the Declarations

First Nations can take steps to enforce their Declarations under their own laws, through
the Canadian courts, and/or through legal action at the international level.

Declarations may be enforced in Indigenous law: The historical and anthropological record
indicates that First Nations have defended their territories through legal, diplomatic and military
means for millennia. These Indigenous law Declarations open project proponents and others to
the potential of enforcement action grounded in the respective laws and customs of the First
Nations.™

Implications when Aboriginal Title formally recognized by Crown or courts: Over the
lifetime of the Enbridge Northern Gateway tankers and pipelines project, should it be built (or
any other similar pipeline/tanker proposal in an area covered by the Declarations), it is almost
inevitable that one or more impacted nations will achieve formal recognition of their existing
Aboriginal Title through litigation or negotiation. Many of the affected First Nations are at
advanced stages of treaty negotiations and/or have filed writs claiming Aboriginal Title.
Decisions made by First Nations today grounded in their own laws send a stark signal about the
potential future fate of a project as the result of a successful title case, or at the conclusion of
treaty negotiations. In particular, once Aboriginal Title is formally recognized by the courts, the
Supreme Court of Canada has ruled that First Nations’ consent may be required to justify
resource development in some cases.™ Where this requirement applies, it would also affect
decisions made before title was ‘proven’ in court. If a court subsequently rules that the
construction and operation of the Enbridge Northern Gateway pipeline and related tanker traffic
should not have proceeded without First Nations consent, any approvals, permits, licences and
tenures associated with it could potentially be invalidated.

Implications of the Crown’s constitutional duties in the interim period: Canadian
constitutional law also puts an obligation on the Crown to act honourably when it contemplates
conduct that could negatively impact on Aboriginal Title and Rights in the so-called ‘interim
period’ (i.e., prior to formal recognition of existing Aboriginal Title and/or Rights by the courts or
through a treaty).This duty requires the Crown to consult and accommodate First Nations with a
“credible but unproven claim” of rights that may be adversely impacted by a decision such as
approving the Enbridge Northern Gateway tankers and pipelines project.'> While this does not
provide First Nations with a veto it does oblige the Crown to avoid irreparable harm to the
nation’s lands and waters."® This duty is an ongoing one,** and the conduct of the Crown in
making various process and substantive decisions about the project may be challenged in court.
The more than 100 First Nations who have signed these Declarations are part of a wider
opposition to the Enbridge Northern Gateway tankers and pipelines project that includes over
130 potentially impacted nations and tribal groups along the pipeline and tanker routes and
downstream, as well as the provincial Union of BC Indian Chiefs and the First Nations Summit.
The number of impacted nations, the strength of their opposition, and the large number of
process and substantive decisions required to move forward a project of this scale create a
highly volatile legal situation and a strong probability of litigation by one or more First Nations
that could delay or potentially derail the project.

Failure to respect Declaration violates Canada’s international law commitments. Free,
prior and informed consent is the international standard governing consultation with First
Nations on issues such as approval of the Enbridge Northern Gateway and Kinder Morgan
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tankers and pipelines projects. This standard provides that Indigenous Peoples must be
informed about and consent freely to resource development projects that will affect their lands
and resources, prior to government approval of the project. This standard is set out in the United
Nations Declaration on the Rights of Indigenous Peoples,*® which codifies the prevailing
international legal norms on Indigenous rights. While Canada attached an interpretation to its
endorsement of the UN Declaration to the effect that it only provides guidance and is non-
binding, as noted above, through the general principles of international law, and the American
Declaration of the Rights and Duties of Man, Canada nevertheless has an existing international
legal obligation to respect First Nations’ ownership and control over their own territories and
resources.®

A decision by the federal government to approve the Enbridge Northern Gateway or Kinder
Morgan tankers and pipelines projects in the absence of First Nations consent would violate
Canada'’s international legal obligations, and make Canada vulnerable to a human rights
challenge in an international (e.g., UN Human Rights Committee) or regional (e.g., Inter-
American Commission on Human Rights) forum. If a First Nation takes international legal action
against Canada for such a decision, there is a significant risk that a finding would be made
against Canada, attracting negative world attention and creating further uncertainty for the
Enbridge project. In addition, international human rights bodies such as the Inter-American
Commission can request Precautionary Measures, which may include a request that a project
not proceed further until such time as the First Nation’s petition can be heard and decided on its
merits.

While it cannot be predicted how Canada’s courts or international bodies would deal with this
particular situation, or how the doctrine of “free, prior and informed consent” will be applied by
those courts, it is clear that one or more First Nations may take steps to enforce these
Declarations under their own laws, through the Canadian courts, and/or through legal action at
the international level.

Does the Joint Review Panel (JRP) process for the Enbridge
project mitigate legal risks associated with the Coastal First
Nations Declaration and the Save the Fraser Declaration?

There is considerable doubt as to whether an affirmative recommendation from the JRP
could be relied on by Enbridge and its investors to avoid the legal risks associated with
First Nations’ opposition.

Construction and operation of the Enbridge Northern Gateway tankers and pipeline project will
require a number of federal approvals, most notably a ‘certificate of public convenience and
necessity’ under section 52 of the National Energy Board Act. The Enbridge Northern Gateway
Pipeline project is also subject to federal environmental assessment under the Canadian
Environmental Assessment Act. The federal government has appointed a Joint Review Panel
(JRP) that combines the responsibilities of the Canadian Environmental Assessment Agency
and the National Energy Board. The JRP will assess the project and make a recommendation to
the federal Cabinet on whether the project should be built.
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The federal government has also developed an “Aboriginal Consultation Framework” for the
project, which states that the federal government “will rely on the Joint Review Panel process to
the extent possible to assist in fulfilling its legal duty to consult...” The Aboriginal Consultation
Framework for the project, and the process leading to its development, has been the subject of
extensive criticism from affected nations.

While the final Aboriginal Consultation Framework addressed some concerns associated with
earlier versions, submissions from affected nations'’ note outstanding concerns that include the
following:

o The federal government has consistently indicated that it is “not prepared to consider”
repeated requests for a First Nations review process distinct from the public review
process. It is only willing to discuss how consultation will be carried out “within the
framework [the federal government has] provided.”*?

o The design of the JRP process and Aboriginal Consultation Framework do not
accommodate First Nations governance, management and decision-making rights,
which are inherent to their Aboriginal Title. In other words, while many First Nations are
intervening in the process and will present evidence, their role as decision-makers is not
accommodated.

e The federal Crown designed its Consultation Framework without first undertaking a
proper “preliminary assessment of the strength of the case supporting the existence” of
the Aboriginal Title and Rights of affected nations, which the courts have repeatedly
indicated is a critical first step in determining the nature and scope of the duty to
consult.*

e The Aboriginal Consultation Framework asks First Nations to present evidence of
potential impacts on their constitutionally-protected Aboriginal Title and Rights alongside
“all interested parties” to the JRP, which is expected to consider “broad societal
concerns.” No criteria are provided to suggest that appropriate weight will be given to
constitutionally protected rights as opposed to non-constitutional “societal concerns.”

¢ The Enbridge JRP has been tasked by the federal government to “collect information
about the nature and scope of potential or established Aboriginal and treaty rights and
impacts on these rights” but does not itself have the mandate to consult or
accommodate.?

o The federal government intends to rely on a single individual to engage with over 100
potentially affected Aboriginal groups®* on any matters outside the mandate of the JRP,
and to undertake consultation on the draft report of the JRP, including proposed
accommodation/mitigation measures. This Crown Consultation Coordinator was
unilaterally appointed by the federal Crown.

¢ No clear terms of reference, timelines or agreement with First Nations exists regarding
promised consultation on the JRP report before it goes to federal Cabinet.

More recently, at least two nations have withdrawn as intervenors from the JRP process, In

withdrawing from the process, the Nuxalk people took the position that the review is not being
done in good faith and has been undermined by repeated and controversial public statements
by the Prime Minister and Natural Resources Minister that suggest a predetermined approval.
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In addition to these factors, new weaker and more politicized rules for environmental reviews
were passed earlier this year through a massive ‘budget implementation act’, Bill C-38, which
among other things repealed and replaced the Canadian Environmental Assessment Act.
Further gutting of Canada’s foundational environmental laws is ongoing. It will remain to be
seen whether meaningful government-to-government engagement with First Nations can occur
within the new parameters that have been imposed, including a rigid timeline for completion of
the Enbridge review process.

At the end of the day, in examining whether the Crown has met its duties of consultation and
accommodation, the courts will examine both procedural adequacy (i.e., the process of
consultation) and the substantive outcomes from consultation. As noted above, there are a
number of indications that the conduct of the Crown to date in consulting affected First Nations
has run afoul of legal principles established by the courts. In addition, while we are many
months, if not years from knowing the final result from the JRP process, over 99% of federal
environmental assessment processes result in project approval.

Approval of the Enbridge Northern Gateway tankers and pipelines project would be contrary to
the Save the Fraser Declaration and the Coastal First Nations Declaration, as the project would
involve transportation of tar sands crude oil by pipeline and supertanker through the signatory
First Nations’ territories. Flowing from the foregoing analysis, First Nations can be anticipated to
take the position that approval of the project would represent an infringement of their
governance and decision-making rights, and a failure to accommodate these rights.

As noted above, the number of impacted nations, the strong opposition to the process, and
weaknesses in the Crown’s proposed review process create a constellation of circumstances
that presents a substantial risk of litigation and other legal uncertainty for the Enbridge Northern
Gateway Pipeline project. Furthermore, the ongoing nature of the Crown’s duties, and the
likelihood of eventual recognition of Aboriginal Title by the courts or in a treaty raise
considerable doubt as to whether an affirmative recommendation/decision from the JRP could
be relied on by Enbridge and its investors to avoid these legal risks.

Jessica Clogg, Executive Director & Senior Counsel,
West Coast Environmental Law

Josh Paterson, Staff Counsel, Aboriginal and Natural Resource Law,
West Coast Environmental law
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